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OpenFabrics Inc. Bylaws 
1. Name, Offices and Purpose

1.1. Name. The name of this corporation is OpenFabrics Inc. (dba OpenFabrics Alliance) and which is referred to in these Bylaws as the “Corporation”. 	Comment by Vigdis Bronder: Issues List #1	Comment by Vigdis Bronder: NTD: Has OFA filed a dba registration for OpenFabrics Alliance in an applicable county in CA?

1.2. Offices. The Board of Directors of the Corporation (the “Board”) may determine and change the location of the Corporation’s principal office, and may establish branch or subordinate offices at any location worldwide. 

1.3. Purpose. 

a) Organization and general purpose. The organizational structure, the general purpose of the Corporation, and important limitations on the permissible actions of the Corporation, are described in the Corporation’s Articles of Incorporation (the “Articles”). The Corporation will abide by all provisions of the Articles as amended from time to time as permitted under these Bylaws and California Nonprofit Mutual Benefit Corporation Law.

b) Specific purpose. The Corporation is formed to promote the common business interest of its members in the development and adoption of advanced fabrics for the benefit of an advanced networks ecosystem. In furtherance of this goal, the Corporation intends to create opportunities for collaboration among those who develop and deploy such fabrics, incubate and evolve vendor-independent open source software for fabrics, and support and promote the use of such fabric technologies software.
2. Membership

2.1. Membership. The membership of the Corporation consists of organizations (companies, academic institutions, related trade organizations, etc.) referred to as Member Organizations and individuals (referred to as Individual Members) as permitted subject to any applicable policies established by the Board. . There will be only one voting class of Members in the Corporation within the meaning of Section 5056 of the California Nonprofit Corporation Law, and such Members will be known as “Promoter Members.” Promoter Members of the Corporation will be those entities listed on the Promoter Membership List maintained by the Corporation. Other classes of participants (which may be Member Organizationsentities and/or Individual Membersindividuals, as determined by the Board) in the Corporation may be referred to as “Members” or by any other designation given to them by the Board (and collectively, together with “Promoter Members” referred to in these Bylaws as “Members”); however no class of Members other than Promoter Members will be considered "statutory members" within the meaning of Section 5056 or any other applicable section of the California Nonprofit Corporation Law. Any Member, including a Promoter Member, will automatically cease to be a Member upon the occurrence of an event set forth in Section 2.6. REF _Ref24531229 \r \h  \* MERGEFORMAT 2.8. Members will have the rights and privileges set forth in any membership policies adopted by the Board, and will be subject to any conditions (including any applicable fees) imposed thereon by the Board. Non-statutory members will not be entitled to any voting rights with respect to the business or proceedings of the Corporation, including without limitation, any matters relating to the adoption of a deliverable or any other matters presented to the Corporation and/or the Promoter Members for voting or election. 	Comment by Paul Grun: The concept of “Good standing” of a Member Organization as described in our original draft seems to have disappeared.  We really need a mechanism to prevent zombie members from preventing forward progress.  How is that accomplished?	Comment by Vigdis Bronder: Issues List #2	Comment by Grun, Paul: Good standing is now defined in Sec 2.8. Also described is the mechanism for Board termination resulting in loss of Good Standing.  	Comment by Vigdis Bronder: Issues List #3	Comment by Grun, Paul: Consider putting back our original Section 2.1, which characterized the Alliance.  We’ll need to tinker with the wording. 	Comment by Paul Grun: In our original draft, we intended to make it clear that the “member” is the organization, and not the individual representing the member.  We created the construct of a “Member Organization” for this purpose, and distinguished it from a potential Individual Membership class.  Are those concepts carried forward in your draft?  Are they unnecessary?  	Comment by Vigdis Bronder: OFA: Prefer to reword this clause so it doesn’t make reference to “Adopters” or “Supporters”, because those are vestiges of the past.  
Issues List #4	Comment by Paul Grun: Where is this resolution process described?	Comment by Vigdis Bronder: Issues List #5

2.2. Membership Application & Agreement. All Members will be required to apply for membership, and must be approved by the Board. The Board shall have the right to refuse membership to any organization or individual in its reasonable discretion, including if it determines that the membership would be detrimental to the Corporation or a violation of applicable law. Upon approval by the Board, Members must execute a Membership Agreement to become effective Members of the Corporation.

2.3. Intellectual Property Policies. Members will be subject to intellectual property rights policies, as adopted by the Board and amended from time to time. The intellectual property rights policy may cover multiple different areas of intellectual property rights, including but not limited to copyrights and licensing terms for software, marketing assets and written materials, trademarks, and fair use.	Comment by Vigdis Bronder: Issues List #6

2.4. Operational Policies. Members will abide by reasonable operational policies, including a Code of Conduct, as adopted by the Board and amended from time to time.

2.5. Costs. Members will bear all of their own costs associated with participation in the activities of the Corporation, except as otherwise agreed by the Board.

2.6. Right of Promoter Members to Approve Certain Changes. A vote of Promoter Members then holding active memberships and in good standing will be required for an amendment to the Articles or these Bylaws (a) to create any class of members with rights, responsibilities and privileges equivalent to or senior to those of the Promoter Members, or (b) to materially alter, reduce or eliminate the rights, responsibilities and privileges of the Promoter Members.

2.7. [bookmark: _Ref24536749]Member voting. In the event that the California Nonprofit Mutual Benefit Law or other applicable law requires a vote of members on a matter, the Promoter Members will vote on the matter, following the processes described in Section  REF _Ref24536791 \r \h 2.10 below. 	Comment by Paul Grun: What about matters that are not mandated by CNMBL or other applicable law?  There are several areas where we expect votes – e.g. election of officers, creation/dissolution of working groups, appointment of working group chairs, approval of annual budgets etc etc etc.	Comment by Vigdis Bronder: Issues List #7	Comment by Grun, Paul: Change the title to reflect the fact that this applies only to statutory (Promoter) members?

2.8. [bookmark: _Ref24531229]Good Standing. The membership of any Member will terminate or be suspended upon the occurrence of any one or more of the conditions set forth in this Section  REF _Ref24531229 \r \h  \* MERGEFORMAT 2.8. Upon termination, expiration, or during the suspension, of a Member’s status in the Corporation, all rights and privileges associated with being a Member will terminate and such Member will not be considered in good standing for purposes of these Bylaws. 	Comment by Vigdis Bronder: OFA: Our original version had provisions to allow a majority of Promoter Members to vote a misbehaving member off the island.  What happened to that?
Issues List #9	Comment by Grun, Paul: In 2.9(e) do we need to define the plurality required to vote a member off the island? E.g. n-1?

a) Resignation. A Member may resign from the Corporation at any time by sending a resignation letter to the Chair or Secretary of the Corporation. No pro rata refund of any membership fees, dues or assessments will be made for the balance of the calendar year in which the resignation is effective. 

b) Expiration and Disqualification. A membership issued for a period of time will expire when such period of time has elapsed unless the membership is renewed. 

c) Dues and Assessments. Membership will terminate upon the failure of the Member to pay any fees, dues or assessments within the time periods established by the Board of Directors. 

d) Termination of the Membership Agreement. Membership will terminate upon termination or expiration of the applicable Membership Agreement, in accordance with its terms.2., including but not limited to as a result of certain changes in control of Member, as further described in the applicable Membership Agreement.  6.	Comment by Vigdis Bronder: OFA: We can discuss, but I think we need something more rigorous.  We are trying to proactively prevent a single Promoter Member from controlling two or more votes through acquisition, as has happened twice this fall (Cray and RedHat).
Issues List #10	Comment by Vigdis Bronder: NTD: As to the question of the impact of corporate transactions on membership, I propose to include those details in the Membership Agreement (so that to the extent further amendments are necessary, those do will not require an amendment of the Corporation’s bylaws. I would suggest something like the following (but certainly open to input!):
All changes in control are be deemed assignments of the membership agreement, which require OFA’s consent.
Members undergoing a change in control should provide notice to OFA of the transaction no later than 30 days prior to the transaction.
Absent OFA’s express consent, the membership agreement (and hence member status) will terminate 30 days after the transaction. 	Comment by Paul Grun: We can discuss, but I think we need something more rigorous.  We are trying to proactively prevent a single Promoter Member from controlling two or more votes through acquisition, as has happened twice this fall (Cray and RedHat).	Comment by Grun, Paul: Issues List #10	Comment by Grun, Paul: We understand your concept and agree that it should be handled in the membership agreement.  Should the concept of a change in control be referenced here, or in Article 6, along with a pointer to the membership agreement as the controlling policy?  

e) Board-Initiated Member Termination or Suspension. The Corporation may terminate or suspend a membership if the Board determines that such Member’s membership is detrimental to the Corporation, contrary to the goals or objectives of the OFA, is in violation of applicable law or as otherwise set forth in the Membership Agreement or member policy adopted by the Board. The Chair may immediately temporarily suspend a Member until the following meeting of the Board, if the Chair reasonably believes that inaction may expose the Corporation to significant legal liability.

2.9. Liability. No Member will be personally liable for the debts, liabilities or obligations of this Corporation
2.10. Right of Promoter Members to Approve Certain Changes. A vote of Promoter Members then holding active memberships and in good standing will be required for an amendment to the Articles or these Bylaws (a) to create any class of members with rights, responsibilities and privileges equivalent to or senior to those of the Promoter Members, or (b) to materially alter, reduce or eliminate the rights, responsibilities and privileges of the Promoter Members.

2.11. Promoter Member Voting. In the event that the California Nonprofit Mutual Benefit Law or other applicable law requires a vote of members on a matter, the Promoter Members will vote on the matter, following the processes described below. 

Promoter 
2.12. [bookmark: _Ref24536791]Member Voting Processvoting process. 	Comment by Vigdis Bronder: Issues List #11	Comment by Grun, Paul: Consider renaming Sec 2.10 to “Promoter Member Voting Process”

a) Quorum; Voting as a Single Class. A majority of Promoter Members in good standing immediately before a vote required under this section will constitute a quorum for the approval of the matter submitted to the vote. Except as otherwise required or permitted by law or by these Bylaws, the act of the majority of the Promoter Members present at any meeting at which a quorum is present will be an act of the Promoter Members. Promoter Members will vote as a single class with one vote per Promoter Member. 

b) Meetings. Meetings of Promoter Members may be called to vote upon any matter for which a vote of Promoters Members is required upon action of the Chair of the Corporation or the written request of any Promoter Member. The Corporation will provide notice to each Promoter Member at its address as shown on the records of the Corporation, addressed to the Director representing each Promoter Member or, if such Promoter Member does not have a representative then serving on the Board, to the attention of its legal department. Notice may be given by telephone (including voice message), email, facsimile, or in person at least 24 hours in advance of the meeting or by first class mail at least three business days in advance. Participation by telephone, videoconference or any similar means is sufficient provided that all meeting participants can concurrently communicate with each other, and such participation will constitute presence for the purposes of these Bylaws and California Nonprofit Mutual Benefit Corporation Law. 	Comment by Paul Grun: Other than those actions requiring a statutory vote, is there an enumeration of the items requiring a vote in the following sections?	Comment by Vigdis Bronder: Issues List #12

c) Action without a Meeting. Any vote of the Promoter Members may be taken without a meeting if the Corporation delivers a written (including electronic) ballot to the Promoter Members entitled to vote on the matter and conducts that vote in accordance with the California Nonprofit Mutual Benefit Corporation Law. Approval by a majority of those members in good standing as Promoter Members immediately before a vote will constitute the approval of the matter submitted to the vote. 

2.13. Liability. No Member will be personally liable for the debts, liabilities or obligations of this Corporation
3. [bookmark: _Ref24020365]Board of Directors	Comment by Vigdis Bronder: Issues List #13	Comment by Grun, Paul: Need to finish up the re-organization of this section.

3.1. Powers. Except as otherwise provided by California Nonprofit Mutual Benefit Corporation Law, in the Articles or in these Bylaws, the Board will direct all affairs of the Corporation and may exercise all powers available to a corporation under applicable law, including without limitation the power to authorize officers or agents to enter into contracts, execute financial instruments, and make other commitments on behalf of the Corporation. All corporate powers are exercised by or under authority of the Board.

3.2. Board Composition. The Board of Directors shall consist of Promoter Directors plus up to two At-Large Directors.  

3.3. Promoter Directors. 	Comment by Paul Grun: Again, we used to have provisions to vote a bad actor off the island to be replaced by a different Director from the same Promoter Member company.	Comment by Vigdis Bronder: Issues List #15	Comment by Grun, Paul: Now covered in Sec 3.7 under “Removal”

a) General. Each Promoter Member that executes a Promoter Membership Agreement that is countersigned by the Corporation, will, so long as it is a Promoter Member of the Corporation in good standing, be entitled to appoint one Director (a “Promoter Director”) via written notice to the appropriate Board mailing list or as otherwise determined by the BoardCorporation (a “Promoter Director”). While, in order to maintain continuity of the Board and its proceedings, Promoter Directors are expected to be ‘permanent’, a Promoter Member may replace its appointee from time to time upon written notice to the Corporation. Each Promoter Director must be an employee, or authorized agent, of the corresponding Promoter Member. A Promoter Director will serve until (a) she or he is no longer an employee (or agent) of the Promoter Member, (b) she or he resigns, is replaced by the applicable Promoter Member, or is removed from office, (c) the membership of the Promoter Member that appointed the Director terminates, or (d) the status of the Promoter Member that appointed the Promoter Director is changed from Promoter Member to any other class of membership that does not entitle the Member to the appointment of a Director.	Comment by Vigdis Bronder: NTD: Is there any limit to the number of Promoter Members/Promoter Directors? Should this be limited to the first xx Promoter Members that remain in good standing? 	Comment by Vigdis Bronder: Issues List # 14	Comment by Vigdis Bronder: Issues List #16	Comment by Paul Grun: When and how is a Promoter Membership Agreement “accepted” by the Corporation?	Comment by Paul Grun: Why is written notice required?  We have no such requirement at present.
Where is the informative text describing the OFA’s expectations that Directors are ‘permanent’?  We felt that text, even though informative, cast significant light.  	Comment by Vigdis Bronder: Issues List #17 & 18	Comment by Grun, Paul: Does notice by posting to an email reflector constitute written notice?  Do we need to designate a recipient of such written notice (delivered by other than posting to a mailing list), e.g. Secretary?  PR Agency?

b) [Will add “Alternates” & “Good Standing” Sections here]	Comment by Vigdis Bronder: Issues List #13

3.4. Directors At Large. .  Each PromoterThe Board will also include up to two At-Large Directors who will be elected by the individuals who participate in the Corporation’s  annual spring workshop. An At-Large Director, or the Promoter Member that appointed such Promoter Director, may designatenot be an employee of a Promoter Member, however, once elected, an At-Large Director will be provided a non-voting individual to act as a membership, at no cost, for the period of the At-Large Director’s term. An At-Large Director in hismay not be employed or have a contractual relationship with a Promoter Member. The term of service of At-Large Directors will begin upon election and end on the date of the next annual election of At-Large Directors, unless he or she resigns or is terminated prior. An At-Large Director will have no voting rights, and participation of At-Large Directors will not count towards quorum for the purposes of conducting Board business.	Comment by Grun, Paul: “…or affiliate of…”

a) [bookmark: _Ref24020226]Alternates. as a standing alternate by posting notice to the appropriate mailing list or providing other written notice approved by the Board.her stead, whether for a single meeting The intention of this provision is to allow a Promoter Member to maintain its Board representation if its appointed Promoter Director is unavailable.  However, care should be taken to avoid rapid or regular rotation of alternates.  The designated individual alternateEach Promoter Director, or the Promoter Member that appointed such Promoter Director, may designate an individual to act as a Director in his or her stead, whether for a single meeting or as a standing alternate [by posting notice to the appropriate mailing list designated by the Board][upon written notice]. When acting in place of the original Promoter Director, the alternate will be acting as a Director of the Corporation, subject to all associated rights and obligations. The individual must also be an employee (or authorized agent) of the relevant Promoter Member. The Promoter Director or Promoter Member (as applicable) may withdraw such designation at any time [by posting notice to the appropriate mailing list designated by the Board]. ][upon written notice]. At-Large Directors may not designate an alternate unless specifically authorized by the Board. The purpose of this Section  REF _Ref24020226 \r \h  \* MERGEFORMAT 0 is to allow a Promoter Member to maintain its representation on the Board on occasions when the associated Promoter Director is unavailable, but not to encourage Promoter Members to regularly rotate alternates as such lack of continuity may negatively impact the efficacy of the Board. 	Comment by Vigdis Bronder: Issues List #22. 	Comment by Paul Grun: Why is this not 3.3b? (even though we had it in a separate section in the original draft)	Comment by Grun, Paul: Did you intend this to be Sec 3.5?	Comment by Vigdis Bronder: Issues List #17

3.5. []	Comment by Grun, Paul: Why is there a blank section here?

a) Good Standing. In order to be in good standing for, and have the right to vote in, any particular Board meeting, a Promoter Director (or the applicable alternate Director of the relevant Promoter Member) must be associated with a Promoter Member in good standing and have participated in at least three of the five duly announced meetings prior to the meeting at issue.  A Promoter Director appointed by a new Promoter Member will be considered in good standing for the first five meetings after the Promoter Member joins the Corporation. If a Promoter Director is not in good standing due to attendance, he or she must attend two consecutive Board meetings to restore his or her good standing, only after which such Promoter Director will be considered in good standing for the following meeting. The attendance by an Alternate Director will not be considered in the restoration of a Promoter Director’s status of good standing. A Promoter Member in good standing may replace a Promoter Director who is not in good standing, but the new Promoter Director will inherit the standing of the Promoter Director being replaced.  	Comment by Vigdis Bronder: Will move to 3.3 as a Promoter Director subsection. 	Comment by Grun, Paul: Need to see your completed organization.	Comment by Paul Grun: This is exactly what we are trying to prevent.  A Promoter Member who flies by out of the blue and votes on a subject without the relevant background.  So I don’t understand this phrase.	Comment by Vigdis Bronder: Issues List #27

3.6. Directors At Large. The Board may also include up to two At-Large Directors who will be elected by the individuals who participate in the Corporation’s workshop, or another designated event (whether in person or virtual) hosted by the Corporation, as determined by the Board. An At-Large Director may not be an employee of, or have a contractual relationship with, a Promoter Member or an Affiliate (as defined below) of a Promoter Member. Once elected, an At-Large Director will be provided a non-voting Individual Member membership in the Corporation, at no cost, for the duration of the At-Large Director’s term. The term of service of an At-Large Director will begin upon election and end on the date of the next election of At-Large Directors, unless he or she resigns or is terminated prior to such election. An At-Large Director will have no voting rights and may not designate an alternate to participate in board meetings or actions. Participation of At-Large Directors will not count towards quorum for the purposes of conducting Board business.

3.7. Removal. A Director may be removed from office for any cause deemed sufficient by a unanimous vote of all disinterested Promoter Directors in good standing (seethe Board, voting in accordance with Section 3.7(g)(iv) REF _Ref24025070 \r \h 3.10.d) below).. In the event of removal of a Promoter Director, the Promoter Member will retain its right to appoint a Promoter Director, but must not re-appoint the removed Director.	Comment by Paul Grun: The clause about the newly appointed director inheriting the standing of the removed director is missing.	Comment by Vigdis Bronder: Issues List #28

3.8. Compensation. Directors will not receive compensation from the Corporation for carrying out their duties as Directors. The Board may adopt policies providing for reasonable reimbursement of Directors for expenses incurred in conjunction with carrying out Board responsibilities, such as travel expenses to attend Board meetings.

3.9. Transactions with Interested Parties. The Corporation and its Directors and officers will comply with all applicable requirements regarding transactions with interested parties. 	Comment by Paul Grun: We would like to explore with you both the necessity for this article, and whether we can dispense with it altogether.	Comment by Vigdis Bronder: Issues List #29
[bookmark: _Ref24025068]
3.10. [bookmark: _Ref24538302]Meetings.

a) Location; telephonic meetings. The Board and any Board committees may hold regular or special meetings at any location worldwide or by any electronic means.  Participation by telephone, videoconference or any similar means is sufficient provided that all meeting participants can concurrently communicate with each other, and such participation will constitute presence for the purposes of these Bylaws and California Nonprofit Mutual Benefit Corporation Law. 

b) Regular meetings. Regular recurring meetings of the Board may be held at times determined by the Board and communicated to all Directors via posting to the Corporation’s central calendar, or such other means as approveddetermined by the Board. Notice of changes to regularly recurring meetings reflected on the Corporation central calendar shall be given with at least 24-hour notice prior to the new scheduled meeting time via direct notice, as described in Section 3.7(d) below.	Comment by Vigdis Bronder: Issues List #30	Comment by Grun, Paul: Substantial confusion remains between Regular meetings, Special meetings, notice requirements and the 72 hour rule.

c) Special meetings. Any officer of the Corporation may call a special meeting, or if there are no officers currently in office, any Promoter Director may call a special meeting. The party calling a special meeting must use all reasonable efforts to provide directactual notice (as described below)set forth in Section  REF _Ref24025068 \r \h  \* MERGEFORMAT 0 of the special meeting to all other Directors no less than 72 hours prior to the special meeting. 	Comment by Paul Grun: The purpose behind putting Regular Meetings and Special Meetings in distinct sections was to make it easy to give notice of regular meetings via the OFA Calendar.  Instead, you’ve given us “communicated to all Directors”.

d) Direct Notice. Direct notice must be provided to all Directors for special meetings and as otherwise expressly required in these Bylaws. Direct notice means notice delivered by any instant means of personal communication, including but not limited to: email, text message, or facsimile. Direct notice may also be delivered by first class mail to a Director’s last known business address, however notices by mail must be sent at least five business days in advance of when notices sent via instant communications means would be required.

e) [bookmark: _Ref24025070]Action by the Board. Notices. [Before the Board can take action on any proposal at a meeting, such a proposal must have been posted to the appropriate mailing list not less than 72 hours prior to the commencement of the meeting (“the 72 Hour Rule”). The intent of the 72 Hour Rule is to ensure that all Directors are aware of actions that may be taken at any given Board meeting and to allow Directors sufficient time for discussion and consultation prior to a Board action.  In short, the intention is to prevent surprises. This is not to say that a proposal, or a voteable item, cannot be amended during the course of discussion at a given Board meeting. However, any proposals or actions discussed in a Board meeting that did not comply with the 72 Hour Rule require unanimous vote of all disinterested Promoter Directors in good standing for approval (see Section 3.7(g)(iv)).   ] 

f) Quorum. Except as otherwise required herein, participation of a majority of eachthe current Promoter Director (or his or her alternate)Directors in good standing or their alternates immediately before a meeting will constitute a quorum for the transaction of business at that meeting of the Board. In the absence of a quorum at any such meeting, a majority of the Directors present may adjourn the meeting and set a time for the meeting to be continued. Notice of the new time and details of participation will be given to all Directors via direct notice. 

g) Voting. 	Comment by Vigdis Bronder: Issues List #31

i. Eligibility. Each Promoter Director in good standing will have one vote. A Promoter Director who is not in good standing is not entitled to vote but may participate in any other Board activities or discussions.
ii. Majority Vote. Except as otherwise required by California Nonprofit Mutual Benefit Corporation Law or by these Bylaws, a vote of the act of the majority of the Promotervoting Directors in good standing present at a meeting at which a quorum is metpresent will be an act of the Board. 	Comment by Paul Grun: Our original section, “Action by the Board” is completely missing.  This is an important element for the OFA, since it is used to prevent Members from introducing disruptive motions during Board meetings, or without sufficient notice.
iii. Actions Requiring Two Thirds Vote. For the following actions, a vote by two thirds of the entirety of all Promoter Directors in good standing will be required: (i) the dissolution or merger of the Corporation, or the transfer of all or substantially all of the Corporation’s assets, (ii) changing the Corporation’s purpose, (iii) amendment to the Articles or these Bylaws. 	Comment by Grun, Paul: Lumping this all together in one section is awkward, to say the least.  It really makes no sense to try to smash the details of the 72 hour rule, which are complex by themselves, in here with voting.  In the original draft, this occurred in a separate standalone section called Actions by the Board. 
iv. Actions Requiring Unanimous Vote. For the following actions, aA unanimous vote of all disinterested Promoter Directors in good standing will be required for the following actions: (i) the removal of a[n officer] officers or Directors [or (ii) an action on a proposal that did not follow the 72 Hour Rule. In the case of a proposal that did not follow the 72 Hour rule, the vote will not be considered final until 72 hours following notice of such action (publication of meeting minutes) during which time any Promoter Director in good standing may object to the action resulting in the nullification of the vote).).] Each Promoter Director in good standing will have one vote. A Director who is not in good standing is not entitled to vote but may participate in any other Board activities or discussions.	Comment by Paul Grun: What constitutes a disinterested Promoter Director?	Comment by Vigdis Bronder: Issues List #33	Comment by Paul Grun: This was intended to apply to Directors, not to Officers.  Nevertheless, it may be a good idea to give the Board an opportunity to dispose of bad performing officer.	Comment by Vigdis Bronder: Issues List #34	Comment by Vigdis Bronder: NTD: See comment above re: 72 hour rule

h) Conduct. The chair for any given meeting of the Board may take such actions as necessary to ensure the orderly conduct of the meeting, including limiting the length of discussion, determining who may speak, deciding whether a proposal complies with [the 72 Hour Rule] and whether other topics may be raised at such meeting. The Chair will serve as chair of Board meetings. In the Chair’s absence, the Vice Chair will serve as chair. In the absence of both the Chair and Vice Chair, the Secretary will serve as chair. And if the absence of the Chair, Vice Chair and Secretary, the Treasurer will serve as chair of the meeting. In the event that no officers are present, the remaining Directors, representing a quorum, may select someone from among themselves to serve as chair.	Comment by Vigdis Bronder: OFA: Any reason not to follow the hierarchy described in our draft? Chair  Vice Chair  Secretary  Treasurer?  Why was this section moved from Article 4 where it used to reside? 
Issues List #35	Comment by Vigdis Bronder: NTD: See note above. 

i) Minutes. The Secretary (or his or her designee) will record minutes of each Board meeting.

3.11. Action without a Meeting. Under extraordinary circumstances, action . Board actions may be taken by the Board through an email vote held pursuant to a proposal offered by a Promoter without a meeting if (a) a Director in Good Standing. Such an email vote requires a unanimous vote of good standing sends a written communication to all disinterested Promoter Directors for approval. Before an email vote can be held, a proposal must have been (i) offeredthen in office describing the action by email, facsimile or first class mail to the Board for its consideration consistentcontact information then on file with the 72 Hour Rule and (ii) considered by the Board during a meeting.  An email vote must not be usedBoard, (b) all non-interested Promoter Directors individually or collectively consent in writing to circumvent the Board’s normal practice of conducting business during its regular meetings as described in this section and is only offered in extraordinary circumstances, for example to allow a Promoter Director to confer with his or her Promoter Member organization following discussion of the proposal. In the case of an email vote, thethat action. The Chair of the meeting shallwill set the terms of the vote, including the method by which votes are collected, and the window during which the vote is to remain open. 	Comment by Paul Grun: This seems to be substantially different from our original draft.  Also, there is no provision for voting by proxy, or for excused absences.  

Our intention was to clearly define the circumstances when an electronic vote may be used., specifically to prevent any Director from willy-nilly proposing an action and calling for a vote, which is what this clause seems to promote.	Comment by Vigdis Bronder: Issues List #36	Comment by Grun, Paul: Our sole intent was to allow the Board to complete a vote by email

3.12. [Transactions with Interested Parties. The Corporation and its Directors and officers will comply with all applicable requirements regarding transactions with interested parties.]
4. Officers

4.1. Officers. The officers of the Corporation will be a Chair, Vice-Chair, Secretary and, Treasurer. The Board may appoint such other officers as it may deem appropriate. 	Comment by Paul Grun: What happens if we don’t have all four?  It’s the very devil to get someone elected to e.g. the role of Treasurer.	Comment by Vigdis Bronder: Issues List #37	Comment by Grun, Paul: We haven’t seen your suggestion for how we proceed in the event we are lacking one or more officers.

4.2. Qualifications. An officer of the Corporation must be an employee (or authorized agent or contractor) of a Promoter Member, but need not be a Promoter Director. In the case of an officer who is not also a Promoter Director or an alternate Director, the officer will not be included for purposes of quorum of the Board and will not participate in votes taken by the Board.  An officer who is also a Promoter Director or alternate Director retains all the rights and privileges associated with his or her status of Promoter Director or alternate Director. The Corporation may also have an Executive Director, which the Board may designate as a non-officer role, in its discretion.

4.3. Nominations. The Board will call for nominations for relevant officers from Promoter Members in good standing annually., and Promoter Members must submit nominations during the submission period specified by the Board, which will extend through the end ofand at least one month before the Board meeting preceding the Board meeting for which officer where the elections are scheduledwill be held. Each Promoter Member may only submit one nominee for each Officer position. Elections for Chair and Secretary will be held in even numbered years; elections for Vice Chair and Treasurer will be held in odd numbered years. 	Comment by Vigdis Bronder: NTD: While we noted that the Board intends for this to happen in April of each year, we are weary of being too specific in Bylaws as that creates a risk of petty ultra vires acts that could come be the source of a complaint from a D&O insurer or complaining member as evidence that the Board isn’t meeting its duties.	Comment by Paul Grun: I need to review the original draft. As I recall, a key tenet we were trying to achieve was to close nominations one month prior to the vote to give time for members to vet the nominees.	Comment by Vigdis Bronder: Issues List # 38	Comment by Grun, Paul: Nominations should close at the Board meeting prior to the meeting for which elections are scheduled.  I prefer this instead of saying “one month” because it’s easy to say, e.g. “at the close of the May Board meeting”.

4.4. Appointment. The Board will vote for each applicable officer position at the next Board meeting within a reasonable time (no less than 30 days) after the end of the submission period for nominations. Each Promoter Director is entitled to cast a vote for each applicable officer position. At the conclusion of voting for each officer position, the nominee with the largest number of votes is declared the winner. In the event of a two or more-way tie for a specific position, there will be a run-off vote until a winner is declared. The term of service for such officers will begin after the vote and officers will hold office for two years, unless an officer is removed or resigns. There will be no limitation to the number of terms an officer may serve. 	Comment by Grun, Paul: Again, we prefer to key these events to Board meetings, not to calendar dates.

4.5. Removal & Resignation. The Board may remove an officer by a unanimousan affirmative vote of all disinterested Promoterthe Directors as set forth in good standingSection  REF _Ref24538302 \r \h 3.10  and will communicate such termination to the officer in writing. If the membership of the Promoter Member terminates, or the status of a Promoter Member is changed from Promoter Member to any other class of membership, any officer of the Corporation associated with that Promoter Member will be removed. An officer may resign his or her position by communicating his or hertheir resignation in writing to the Board. Termination or resignation of an officer who also serves as a Director will not alter an individual’s role as a Director. In the event of removal, resignation or other termination of an officer’s active term, the Board will at its earliest convenience accept nominations from remaining Promoter Members and hold an election to fill the remainder of that officer’s term.	Comment by Grun, Paul: his or her.   Sorry, just not buying the plural as a substitute for what should be a gender neutral singular, political correctness notwithstanding.  This is just plain poor use of the language – IMHO.

4.6. Responsibilities.

a) Chair. The Chair will have the responsibilities normally associated with the role of chief executive officer. The Chair will act as chair of all meetings of the Board, or delegate that responsibility. The Chair will oversee the management of the business of the Corporation and will see that orders and resolutions of the Board are carried into effect. 

b) Vice Chair. The Vice Chair will have the responsibility of performing all duties of the Chair in his or her absence. 

c) Secretary. The Secretary will have the powers and perform the duties that are incident to the office of Secretary under California Nonprofit Mutual Benefit Corporation Law, including overseeing the recording of proceedings of the Board, documenting the actions of the Board and its committees, maintaining the documents of the Corporation, and allowing access to these documents as the Board will direct from time to time.

d) Treasurer. The Treasurer will be responsible for the oversight of the financial condition and affairs of the Corporation and will have the duty and power to keep and be responsible for all funds of the Corporation, to maintain the financial records of the Corporation, to deposit funds of the Corporation in depositories as authorized, to disburse such funds as authorized by the Board, to manage accounts receivable, make proper accounts of the Corporation’s funds, and to render accounts of all such transactions and of the financial condition of the Corporation, as required by the Board.

e) [ 

4.7. Salaries. The officers of the Corporation will serve without compensation from the Corporation, , unless otherwise specifically determined and decided by the Board.	Comment by Grun, Paul: “…without compensation from the Corporation,…”

4.8. Delegation of Authority. The Board may from time to time delegate the powers or duties of any officer to any other officers or agents, notwithstanding any provision hereof.
5. Board Committees and Working Groups

5.1. Working Groups

a) Establishment. The Board may establish technical and non technical working groups from time to time in its discretion (each, a “Working Group”) and will specify the goals of the applicable Working Group in a charter. 

b) Management. A Working Group must have at least one chair/interim chair and may have co-chairs. A Working Group chair or co-chairs are responsible to the Board for the accomplishment of the goals specified in the Working Group’s charter. A Working Group chair or co-chairs will be appointed by a majority vote of the Board and are re-appointed at least annually; they can be removed at any time by a majority vote of the Board. A Working Group chair may resign at any time. In the event of such a resignation, the Board may appoint an interim Working Group chair to temporarily oversee operation of the Working Group pending appointment of a permanent chair (or co-chairs).  It is anticipated that an interim chair will be a short-lived appointment. - the Board may appoint an Interim Chair or Interim Co-chairs to serve for a period of no more than 90 days. The Board may re-authorize a Working Group interim chair. The chair, interim-chair, or one of the co-chairs of each Working Group must be an employee or authorized agent of a Promoter Member in Good Standing. If there are co-chairs for any Working Group, the other co-chair may be a non-member of the Corporation. Any Working Group that does not have a chair or interim chair for 30 days or more may be dissolved by the Board.

c) Governance. A newly chartered Working Group shall be required to produce a governance policy and procedures that are consistent with any direction given to the Working Group at the time it is chartered.  Such governance policies and procedures must be ratified by the Board by majority vote.  A Working Group that lacks approved governance policies and procedures after 90 days will be dissolved.

d) Participation. Participation of OFA non-Members in Working Groups is allowed if specified in the applicable Working Group’s charter. 

e) Status Reports. The Working Group shall be required to make regular status reports to the Board. These reports will occur at the intervals required by the Board and can be delivered in writing or verbally. 


5.2. Advisory Boards &, Board Committees. and Working Groups. The Board may establish other advisory boards and, board committees and technical and non-technical working groups from time to time in its discretion. The Board will establish the size, duration, composition, and purpose of such groups. The work of the groups will be subject to intellectual property policies, governance models, and operational rules determined by the Board.	Comment by Vigdis Bronder: NTD: Have left this purposefully fairly open, so that the board can specify WG procedures such as those set forth in the draft bylaws in separate policies so that amending those procedures is possible without requiring a full amendment of the bylaws. 	Comment by Vigdis Bronder: Issues List 40	Comment by Grun, Paul: Needs work.  See the notes in the issues list.
6. Affiliates

6.1. Affiliates & Voting Rights. Affiliates & Voting Rights.“Affiliate” means any legal entity that directly or indirectly controls another entity via beneficial ownership of more than fifty percent (50%) of voting power or equity in another entity (“Control”), or is Controlled by another entity or is under common Control with another entity, so long as such Control exists. An Affiliate of a Member shall be free to apply to the Corporation as a Member. However, if the membership is approved, a Member and its Affiliate(s) will be deemed a single Member for purposes of (1) any vote of Members (including Promoter Members votes, if applicable, or votes of Working Groups, Committees, or any other sub-group of the Corporation where they otherwise participate as peers); and (2) having a seat on the Board with respect to Promoter Members. “Affiliate” means any legal entity that directly or indirectly controls another entity via beneficial ownership of more than fifty percent (50%) of voting power or equity in another entity (“Control”), or is Controlled by another entity or is under common Control with another entity, so long as such Control exists. When a Member and its Affiliate(s) would have or appear to have two or more votes on a matter if they were not affiliates, the Member and its Affiliate(s) shall designate a single voting representative in a written notice to the Board. The designated voting representative shall be responsible for resolving any disagreements among the Member and its Affiliate(s) and submitting a single vote on behalf of the Member and its Affiliate(s).	Comment by Vigdis Bronder: Confirm intent with OFA. 	Comment by Grun, Paul: Shouldn’t this section start with the definition of an “affiliate”?
7. Financial Administration and Recordkeeping

7.1. Fiscal Year. The fiscal year of the Corporation will be January 1 – December 31.

7.2. Fiscal Management and Tools. The Treasurer will be responsible for oversight of the financial condition and affairs of the Corporation and will have the duty and power to keep and be responsible for all funds of the Corporation. However, the Corporation may contract with an external Business Services Provider (BSP) to provide the day-to-day administration of these accounts. The BSP may under the direction of the Treasurer, maintain the Corporation’s financial records, support the annual budgeting process, and file federal and state tax returns on behalf of the Corporation. A BSP will provide financial information upon request and will perform an independent audit at the request of the Corporation.

7.3. Checks and Notes. Except as otherwise resolved by the Board or as required by law, any checks, notes or other manifestation of a financial obligation by the Corporation must be signed or otherwise expressly authorized by either the Chair, Treasurer or the Executive Director.

7.4. Deposits. Funds of the Corporation will be deposited from time to time to the credit of the Corporation with a bank, trust company or other depository selected by the Board. 

7.5. Maintenance of Corporate Records; Reports; Inspection. The Corporation will keep records of Board proceedings and actions, corporate records such as its Articles and Bylaws, records of its contractual relationships, and adequate and correct financial records in compliance with applicable law governing maintenance of such records and in a manner consistent with any relevant policies approved by the Board from time to time. These records may be managed and stored electronically to the maximum extent permitted by applicable law. Subject to reasonable confidentiality requirements, any member will have the right to inspect these records upon request. 
8. [bookmark: _Ref24024948]Indemnification and Insurance

8.1. Indemnification and Payment of Expenses in Advance. To the fullest extent permitted by the California Nonprofit Mutual Benefit Corporation Law, no Director or Member will be personally liable for the debts, liabilities, or other obligations of the Corporation. The Corporation will indemnify and defend any person who is made, or threatened to be made, a party to an action, suit or proceeding by reason of the fact that the person is or was a Director, officer or agent of the Corporation. The Corporation may approve advancing to any such person who may be entitled to indemnification all expenses incurred by such person in defending or settling any such action upon receipt of an undertaking by or on behalf of such person to repay such amount if it will ultimately be determined that he or she is not entitled to be indemnified by the Corporation as authorized in this Article 8.

8.2. Insurance. The Board may authorize the purchase and maintenance of insurance on behalf of any particular agent of the Corporation (including a Director, officer, employee or other agent of the Corporation) against liabilities asserted against or incurred by the agent arising out of the agent’s role as an agent of the Corporation, consistent with best practices for corporate governance. 	Comment by Vigdis Bronder: NTD: We strongly encourage the purchase of insurance for D&O liability protection. As for the question of what happens in the event of dissolution, resolutions authorizing the dissolution will dictate whether the Corporation has authorized the payment of insurance to cover D&O liability for a certain period of time (typically 3 years) post dissolution. 	Comment by Jim Ryan: Point taken. We’ve talked about such insurance and have generally appreciated the value of this. For whatever reason, we haven’t acted on this, possibly my failing as Acting Treasurer. Hope the directional statement is clear.	Comment by Vigdis Bronder: Issues List #41. 
9. Dissolution

9.1. The Corporation may be dissolved, its assets disposed of, and its affairs concluded byupon an affirmative vote of two thirds of all Promoterthe Directors as set forth in good standing (see Section 3.7(g)(iii)), REF _Ref24025070 \r \h  \* MERGEFORMAT 3.10.d), or as otherwise provided by law. In the event that the Corporation is dissolved, all remaining assets and property of the Corporation, after payment of all necessary expenses and payment for all debts, liabilities or obligations of the Corporation, shall be distributed for one or more exempt purposes within the meaning of Sections 501(c)(3) or 501(c)(6) of the Code or the corresponding provision of any future federal tax code, or shall be distributed to the federal, state or local government for a public purpose. Any assets not so disposed of shall be disposed of by a court of competent jurisdiction of the county in which the principal office of the Corporation is then located, exclusively for such purposes.
10. Amendments

10.1. Except where such power is expressly limited by law, the Articles or these Bylaws, these Bylaws may be amended or repealed, and new Bylaws may be adopted, by an affirmative vote of two thirds of all Promoterthe Directors as set forth in good standing (see Section 3.7(g)(iii)). REF _Ref24025070 \r \h  \* MERGEFORMAT 3.10.d). 


1

