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Powers
Except as otherwise provided by California law, in the Certificate or in these Bylaws, the Board will direct all affairs of the Corporation and may exercise all powers available to a corporation under applicable law, including without limitation the power to authorize officers or agents to enter into contracts, execute financial instruments, and make other commitments on behalf of the Corporation. All corporate powers are exercised by or under authority of the Board.	Comment by Paul Grun: Awaiting new language from the lawyer.
[bookmark: _Ref4683183]Board Composition	Comment by Jim Ryan: We have a possible concern with the case of IBM’s acquisition of Red Hat. Is there any way to retain both Directors and possibly points of view? This is a specific case, we’re after the larger issue of acquisitions	Comment by Paul Grun: We’ve had this issue before, where one Promoter member company subsumes another with the consequent loss of one promoter member.  I don’t know how we could do otherwise.
The Board of Directors shall consist of “Promoter Directors” (Directors) plus up to two At-Large Directors.  Each Promoter Member organization shall have the right to appoint one Director. Each Director must be an employee  or authorized agent of a Promoter Member organization.  A Director can represent only one Promoter Member organization. The number of Directors shall not exceed the number of Promoter Member organizations plus two. A Director may serve until: 
(a) (a) He or she is no longer an employee or agent of the Promoter Member organization that appointed him or her,
(b) (b) hHe or she resigns from the Board, is replaced by his or her employer, or is removed from office, 
(c) (c) tThe membership of the Promoter Member organization is terminated or its class of membership changes. 
The At-Large Directors shall be elected and serve as set forth in Section 3.2.1.
[bookmark: _Ref4691255]At-Large Directors	Comment by Jim Ryan: Consider of giving At-Large Directors a vote. Recall essentially can attend meetings and speak up, so there’s no special benefit of being such a Director	Comment by Paul Grun: If the Board chooses differently, I’m okay with that.  But recall that we wrangled over this at length when the position of At-Large Director was created and voted to make those Directors non-voting.  The feeling was that it effectively diluted the effect of being a promoter member.
The Board of Directors shall also include up to two At-Large Directors.  Up to two At-Large Directors shall be nominated and elected at the Annual Meeting. There is no requirement that a candidate for At-Large Director be an OFA member, however, once elected an At-Large Director is provided with an Individual Membership, at no cost, for the period of his or her term. An At-Large Director cannot represent, or be affiliated with, a Promoter Member organization. At-Large Directors serve beginning as of the date of the election and ending onat the date of the succeeding election. An At-Large Directors shall have no voting rights, and participation shall not count towards quorum for the purposes of conducting Board business.
[bookmark: _Ref4692084]Alternates	Comment by Jim Ryan: Possible conflict with 3.8 – see comment there. Also, need to be completely clear on the notions of “alternates” and “proxies”. Probably best described individually, not in the same sections. Create 3.2.3 for proxies	Comment by Paul Grun: I added a sentence alerting the reader that an alternate is distinct from a proxy, and provided a forward reference to the description of voting by proxy.
Each Director may designate an individual to act as an Alternate  DirectorDirector (‘Alternate’) in his or her stead, whether for a single meeting or as a standing alternate.  The intention of this provision is to allow a company to maintain its representation on occasions when the normal Director is unavailable.  Care should be taken to avoid rapid or regular rotation of alternates.  An Alternate must be affiliated with the same Promoter Member organization as the Director.  The designation is made by the Director by posting a notice to the appropriate mailing list.  For purposes of quorum and attendance, the original Director is considered to be as present for that meeting, and any action taken by such an Alternateindividual shall be valid as if taken by the original Director. The alternate must also be an employee (or authorized agent) of the relevant Promoter Member. The original Director or the Promoter Member organization that that Director represents may withdraw such designation at any time by posting a notice to the appropriate mailing list.
Designating an Alternate is distinctly different from assigning a proxy which is described in detail in Section 3.8.7 Quorum and Voting.  An Alternate is empowered to act on behalf of the Director in all respects; a proxy is the assignment of a Director’s ballot for a specific vote.  A proxy is not empowered to act on behalf of the Director as is an Alternate.
Appointment of Directors
Each Director is appointed by a Promoter Member organization as provided in Section 3.2; no annual or other meeting of members or Directors for the purpose of electing Directors is required. While While Directors are expected to be ‘permanent’ (in order to maintain a sense of continuity of the Board and its proceedings), a Promoter Member organization may periodically appoint a new Director as its Board representative by posting a notice to the appropriate mailing list prior to the start of the meeting when the new Director’s appointment begins.  At no time may a Promoter Member organization be represented by more than one individual.
Good Standing
A Director shall be considered in Good Standing if:
a) He or she has participated in at least three of the previous five duly announced meetings, (not including the current meeting) and that Director represents a Promoter Member organization in Good Standing, or
b) He or she represents a new Promoter Member organization.	Comment by Jim Ryan: Suggests c) a new Director from an established Promoter Member organization	Comment by Paul Grun: We specifically avoided doing this because it opened a back door to a Promoter Member getting a vote even though its representative had not been an active participant.	Comment by Paul Grun: I have added new text stating that a new Director from an existing Promoter Member organization inherits the standing of the previous Director.
A Director in Good Standing shall have the privilege to assign an alternate, as described in Section 3.2.2, to represent him or her on any matter that may come before the Board. 
Once lost, a Director’s Good Standing is restored at the end of the second consecutive meeting attended by that Director. Attendance by an Aproxy or by alternate is not counted toward restoration ofing Good Standing.
A Promoter Member organization may replace a Director who is not in Good Standing, but the new Director inherits the standing of the Director being replace.  That is, the Good Standing rule cannot be circumvented by replacing a Director who is not in Good Standing.  Similarly, a Director who is not in Good Standing may assign an Alternate, but that Alternate also inherits the standing of the appointing Director. 
A Director in Good Standing shall have the privilege to assign a proxy to vote on his or her behalf and to assign an alternate, as described in Section 3.2.2, to represent him or her on any matter that may come before the Board. 
Removal	Comment by Jim Ryan: Suggest a “unanimous vote of all Directors except the Director facing this action”	Comment by Paul Grun: How is that different from the existing text, which I think is actually more precise?
A Director may be removed from office by the Board for any cause deemed sufficient by the Board acting by the affirmative vote of the full number of Directors then in Good Standing, minus the Director facing removalone. In the event of the removal of a Director, the Promoter Member organization retains its right to appoint a Director but may not re-appoint the removed Director.  As above, a newly appointed Director inherits the Standing of the removed Director.
Compensation
A Directors shallwill not receive compensation from the Corporation for carrying out his or her their duties as a Directors. The Board may adopt policies providing for reasonable reimbursement of Directors for expenses as deemed appropriate by the Board. incurred in conjunction with carrying out Board responsibilities, such as travel expenses to attend Board meetings or other expenses deemed appropriate by the Board.
Transactions with Interested Parties	Comment by Jim Ryan: This new/better wording probably provided by the lawyer	Comment by Paul Grun: Awaiting guidance from the lawyer.  Leaving this in place for now, pending his response.
No contract or transaction between the Corporation and one or more of its Directors or officers, or between the Corporation and any other corporation, partnership, association or other organization in which one or more of its Directors or officers are directors or have a financial interest, shall be void or voidable solely for this reason, or solely because the Director or officer is present at or participates in the meeting of the Board or committee thereof which authorizes the contract or transaction or solely because his or their votes are counted for such purpose, if:
(d) The material facts as to his or her relationship or interest and as to the contract or transaction are disclosed or are known to the Board, and the Board in good faith authorizes the contract or transaction by the affirmative votes of a majority of the disinterested Directors, even though the disinterested Directors be less than a quorum; or
(e) The contract or transaction is fair as to the Corporation as of the time it is authorized, approved or ratified, by the Board.
Meetings
Location, Telephonic Meetings
The Board and any Board committees may hold regular or special meetings at any location worldwide or by any electronic means. Participation by telephone, videoconference, teleconference, web-based collaboration methods or any similar means is sufficient provided that all meeting participants can concurrently communicate with each other, and such participation will constitute presence for the purposes of these Bylaws and the General Corporation Law of Delaware.	Comment by Paul Grun: Awaiting new language from the lawyers
Regular and Special Meetings	Comment by Jim Ryan: Suggest if the two day’s advance notice requirement is NOT met, the Board cannot take any action – it would be an “informative meeting”	Comment by Paul Grun: Seems reasonable
Regularly scheduled, recurring meetings of the Board may be held at times determined by the Board and communicated to all Directors.  In addition to the mechanisms for delivering notice described in Section 3.8.4, posting of such regular recurring meetings to the OFA central calendar shall constitute notice.  
Any officer of the Corporation may call a special meeting, or any one Director may call a special meeting if that one Director is the only Director in office. The party calling a special meeting must use all reasonable efforts to effect actual notice of the special meeting upon all other Directors no less than two business days prior to the special meeting. Unless otherwise indicated in the notice thereof, any and all business may be transacted at a special meeting.Special Meetings
Any officer of the Corporation may call a special meeting of the Board, or any one Director may call a special meeting if that one Director is the only Director then in office.  Notice of such a meeting must be provided no less than 48 hours before the scheduled meeting time and must include an agenda indicating the purpose for the meeting.  Notice may be provided by any of the methods described in Section 3.8.4 Notices.
[bookmark: _Ref6989328]Notices
All notices required under this Article will be given to all Directors in office at the time of such notice. Notice may be given by telephone (including voice message), email, facsimile, or in person at least 24 hours in advance of the meeting or by first class mail to such Director’s last known business address at least three business days in advance.
[bookmark: _Ref6997056]Action by the Board
Action is taken by the Board during a meeting through a vote held pursuant to a proposal (“proposal”, “motion”, or “voteable item”) offered by a Director in Good Standing.  Before any Board action, such a proposal must have been made available to the Board using one of the mechanisms described in Section 3.8.4 Notices not less than 48 hours prior to the commencement of the meeting (“the 48 Hour Rule”).  The 48 Hour Rule may be waived during the meeting by unanimous agreement of all Directors in Good Standing present at the meeting, however such action taken during the meeting is considered conditional for a 24-hour period following the close of the meeting.  During that 24-hour period, those not present at the meeting may raise an objection to the action. If no such objection is raised, the action is considered final and the topic is closed.  If such an objection is raised, the matter can be re-considered at a later Board meeting where the 48 Hour Rule is considered to have been met.
Action via Email
Under extraordinary circumstances, action may be taken by the Board through an email vote held pursuant to a proposal offered by a Director in Good Standing. Before an email vote can be held, a proposal must have been offered to the Board consistent with the 48 Hour Rule and may only be held for a proposal that has been considered by the Board during its meeting.  An email vote must not be used to circumvent the Board’s normal practices as described in this section and is only offered in extraordinary circumstances, for example to allow a Director to confer with his Promoter Member organization following discussion of the proposal. 
[bookmark: _Ref6937061]Quorum and Voting
For any given meeting each Director (or Alternate) in Good Standing is counted toward quorum for that meeting and is eligible to vote on any matter before the Board at that meeting.  A Director who is not in Good Standing is not counted toward quorum for that meeting and is ineligible to vote at that meeting.  He or she may participate in any other Board activities or discussions.
A majority of the Directors in Good Standing immediately before a meeting constitutes a quorum for the transaction of business at that meeting. Each Director in Good Standing will have one vote.
Except as otherwise required by the General Corporation Law of Delaware or by these Bylaws, the act of the majority of the voting Directors in Good Standing present at a meeting at which a quorum is present will be an act of the Board.	Comment by Paul Grun: Awaiting new language from the lawyers
In the absence of a quorum at any such meeting, a majority of the Directors present may adjourn the meeting from time to time and set a time for the meeting to be continued. Notice of the new time will be given to all Directors not present as provided in Section 3.8.4Section 3.8.5 below.
A Director may be excused for a particular meeting by notifying the meeting chair prior to the start of the meeting.  An excused Director is not counted toward quorum but is counted as present for purposes of calculating Good Standing.
For any one meeting, a Director (or Alternate) in Ggood sStanding may assign his or her vote to a proxy by posting a notice to the appropriate mailing list prior to the start of the meeting.  The proxy need not be a representative of the Promoter Member’s organization, nor does the proxy represent the Director in any way, other than to cast a vote on behalf of the absent Director.  For purposes of quorum and attendance, that Director is not considered present.
A Director may be excused by notifying the meeting chair prior to the start of the meeting.  An excused Director is not counted toward quorum but is counted as present for purposes of calculating Good Standing.
Conduct of Meetings	Comment by Jim Ryan: Should we adopt a formal guide for conducting meetings such as Robert’s Rules of Order, at the discretion of the Board – it has to be brief and simple to follow	Comment by Paul Grun: Personally, I’d prefer to leave that up to the chair to determine.  Our meetings today are run using a very simplified version of Roberts Rules, which are themselves pretty complex.
The chair for any given meeting of the Board is charged with the orderly conduct of business during that meeting.  This includes the right to limit the length of discussion, who may speak, or topics to be discussed at the meeting.  The purpose is to ensure orderly conduct of business; this right shall not be employed to artificially stifle or limit discussion among Board members.
Any Board member shall have the right to petition the chair to add a topic to the agenda for any given meeting.  However, the Board may not take action pursuant to Section 3.8.5 on such a topic in violation of the 48 Hour Rule.
The Corporation’s Chair shall serve as chair for each meeting of the Board. In his or her absence, the meeting shall be chaired by the Vice Chair.  In his or her absence, the meeting shall be chaired by the Secretary.  In his or her absence, the meeting shall be chaired by the Treasurer. 
In the event that no Officers are present, the remaining Directors, representing a quorum, may select someone from among themselves to serve as chair for the conduct of that meeting.  Minutes of each meeting shall be kept by a secretary for the meeting appointed by the chair for that meeting. The Corporation’s Secretary shall be responsible for maintaining and archiving the minutes of each meeting.	Comment by Jim Ryan: And archiving	Comment by Paul Grun: Isn’t ‘archiving’ a synonym for ‘maintaining’?
[bookmark: _Ref4690722]Notices
All notices required under this Article will be given to all Directors in office at the time of such notice and may be given by telephone (including voice message), email, facsimile, or in person at least 24 hours in advance of the meeting or by first class mail to such Director’s last known business address at least three business days in advance.
Action without a Meeting
Board actions may be taken without a meeting if 
(a) The Board Chair or his or her delegate sends a written communication to all Directors then in office describing the action by email, facsimile or first-class mail to the contact information then on file with the Board, 
(b) No Director objects, within 10 business days, to taking action without a meeting, and 
(c) A majority of Directors then in office communicate an affirmative vote, unless these Bylaws require a 3/5 majority to affirm the action at hand. 

