PRIVILEGED & CONFIDENTIAL – 28MAY2020 DRAFT
OFA Bylaws Review Issues List

	#
	Issue & Section
	OFA Comment
	BLPC Response/Resolution
	OFA Resolution

	2.
	Good standing of membership (Section 2.6)
	The concept of “Good Standing” by the Member Organization seems to have been replaced by 2.8 Membership Terminations. Why?  Note that we define good standing for the organization differently than we define good standing of the individual director for purposes of participating in Board meetings, but we tie the Director’s ability to participate to his organization being in good standing.

	The original draft tied the concept of “Good Standing” to Promoter members only, and did not describe how membership might be terminated or suspended. We attempted to clarify this with the revisions to Section 2.8 where, we returned to the preferred terminology of ‘good standing’ for the section header, and made OFA’s ability to terminate or suspend a membership more clear, rather than reserving the matter for the membership agreement. 
	For an unknown reason, the original Section 2.3 – Good Standing is now Section 2.8 – Good Standing.  Go figure.

Reorganized into Section 2.6 per request below.  

Vigdis’ text defining conditions for loss of membership seems very good. But there are no metrics for Board-initiated Member Termination. N-1 votes?

The board voting section (3.7(g)) defines all voting rules for board votes. Unless specified as subject to a higher threshold (3.7(g)(ii) and (iii)), board votes require a majority of board members. So the general rule would apply here (no higher threshold was specified in OFA’s original draft for member removal). Does OFA want a higher threshold for member terminations than the default majority vote? 

The fact that we define Good Standing for a Director, and Good Standing for a Promoter, may be problematic later in the document.  Leaving this issue open pending completion of the review process.

Let us know if there are any remaining concerns. 

	3.
	Identity of members (Section 2.1)
	In our original draft, we intended to make it clear that the “member” is the organization, and not the individual representing the member.  We created the construct of a “Member Organization” for this purpose and distinguished it from a potential Individual Membership class.  Are those concepts carried forward in your draft?  Are they unnecessary?  

In the original draft, we went to some trouble to describe the characteristics of a “member” (generally an organization, while still preserving the idea of an individual member, if the need arises) and to identify the Promoter Members as being the only defined class of membership.  We retained the Board’s ability to create new classes of membership via policy in Section 2.4.  The notion of creating a membership policy, along with a fee structure, seems gone.

	Section 2.1 states that voting & statutory member are ‘entities’ listed on OFA’s Promoter Membership List. It also gives OFA the ability to designate additional OFA participants (and to refer to them as “members” if desired), who will only have the rights provided in the associated policies as decided by the Board, but no voting rights.  We have added language clarifying that such participants may be individuals, entities, etc. and reverted to the language regarding “policies” vs. “resolutions of the Board. The idea is to retain flexibility, but also clearly distinguish in the bylaws the difference between statutory members who have certain voting rights prescribed by law vs. other OFA participants who only have the rights and obligations set forth in applicable policies for their participant type, but may be referred to as “members”. 
	Original Section 2.1 Member Organizations, which characterized the alliance, has disappeared.  Suggest we add it back in, cleaning up the text.
Added. 

The notion of a “Member Organization” has also evaporated. Perhaps that’s okay?  That concept was useful in later sections of the original draft. 
Put concept back in.  

All the rest of the changes that Vigdis suggests to what is now Section 2.1 Membership, seem fine.

Keep this item open until we complete the review of the doc.

Any remaining concerns? 


	7.
	Promoter Member Approval Rights (Section 2.7 & 2.8)
	Why is this limited only to changes in membership policies? What about matters that are not mandated by CNMBL or other applicable law?  There are several areas where we expect votes – e.g. election of officers, creation/dissolution of working groups, appointment of working group chairs, approval of annual budgets etc etc etc.

Sec 2.10 – Why is this section not part of Section 3, as it was in our original draft?  Keep in mind that “Promoter Members” == Board of Directors.

	This section deals with votes by statutory members as opposed to those matters that will be managed by the board of directors. We understand that in practice those will be made by the same entities/their employees. However, when Promoter Members vote as members, they do so as representatives of their organization’s interests. When Promoter Directors vote as directors, they are subject to fiduciary duties and bound to act in the best interest of OFA (not their employer). We propose to limit the number of statutory member votes to those matters required by law, and defer to the board as to the general management of OFA. 
	Section 2.6 – Right of Promoter Members, and Section 2.7 – Member Voting, were added to address rights that are reserved to statutory members.  are essentially new.  
Change the title to reflect the fact that this applies to statutory (Promoter) members?

Done. 

	8. 
	Promoter Member Good Standing (Section 2.6)
	Should there be a forward reference to our definition of “good standing”?
	Section 2.8 does clarify that suspended or terminated organizations will not be considered in good standing, so we don’t believe there needs to be an additional reference but happy to discuss. 
	The original comment noted that “good standing” is referred to in Sec 2.6, but not defined until 2.8.
We suggest re-ordering Secs 2.6 – 2.10: 

2.6 Good Standing (was 2.8) 
2.7 Right of Promoter Members to Approve Certain Changes (was 2.6)
2.8 Member Voting (was 2.7)
2.9 Member Voting Process (was 2.10)
2.10 Liability (was 2.9)

Done. 


	9. 
	Termination of Members (Section 2.6(e))
	Our original version had provisions to allow a majority of Promoter Members to vote a misbehaving member off the island.  What happened to that?
	We have added that back in explicitly here in 2.8(e), but would recommend also including it in the membership agreement or membership policy. 
	Mostly resolved, but it does not define the voting level required to remove a Member (n-1)?

Per the above, unless otherwise described in the voting rules section, the default majority voting rule applies. Does OFA want a higher threshold for board-initiated member terminations? 

	10. 
	Change in Control (Section 2.6(d)):  As to the question of the impact of corporate transactions on membership, I propose to include those details in the Membership Agreement (so that to the extent further amendments are necessary, those do will not require an amendment of the Corporation’s bylaws. I would suggest something like the following (but certainly open to input!):
All changes in control are be deemed assignments of the membership agreement, which require OFA’s consent.
Members undergoing a change in control should provide notice to OFA of the transaction no later than 30 days prior to the transaction.
Absent OFA’s express consent, the membership agreement (and hence member status) will terminate 30 days after the transaction.
	We can discuss, but I think we need something more rigorous.  We are trying to proactively prevent a single Promoter Member from controlling two or more votes through acquisition, as has happened twice this fall (Cray and RedHat).

	TBD after discussion. We have proposed to include a new Article 6 with respect to affiliate participation in OFA, but want to confirm that it matches OFA’s intent for participation in WG’s or Committees, as well as Board representation. 

OFA could also include terms in the membership agreement would terminate a membership automatically upon a change in control absent OFA’s explicit consent, rather than 30 days later as we had originally suggested.  

19FEB20: To be refined after additional consideration by OFA. 
	We understand your reasoning and agree that details should be handled in the membership agreement.  

However, we wonder if the concept of a change in control should be at least mentioned in Sec 2.8 along with a pointer to the membership agreement as the controlling document?

For example:
“2.8x A Member may lose good standing as the result of a change in control of the member company.  The effects of such a change in control are defined in the membership agreement.” 

Done. 

	11.
	Member Voting (Section 2.9
	Sec 2.10 – Why is this section not part of Section 3, as it was in our original draft?  Keep in mind that “Promoter Members” == Board of Directors.
	See discussion above as to the legal distinction between Promoter Member votes and votes of the Board.  
	Consider renaming Sec 2.10 “Promoter Member Voting Process” to make it completely clear?

Done (in new Section 2.9 per request above). 

	13.
	Organization of Directors Article (Article 3)
	In reviewing the original draft, it’s clear that some of the organization of the section was wrong; it looks like it’s gotten worse.  Here is our suggestion for how Article 3 should be organized:
3.1 Powers
3.2 Board Composition (no need for separate Number of Directors)
3.3 Promoter Directors
3.3.1 Alternates
3.3.2 Good Standing
3.3.3 Removal
3.4 At-Large Directors
3.5 Compensation
3.6 Transactions with Interested Parties (if necessary)
3.7 Meetings
3.7.1 Location…
3.7.2 Regular Meetings
3.7.3 Special Meetings
3.7.4 Notices
3.7.5 Quorum
3.7.6 Action by the Board (see the note below, and the comments in the draft)
3.7.7. Action by Email
3.7.8 Conduct of Meetings
	To facilitate the review of changes to this draft, we have retained the current organization of this section, but understand that the concepts of “Alternates” & “Good Standing” in this Section only apply to Promoter Directors  (vs. Alternate Directors) so can move those to subsections regarding Promoter Directors. 
	Need to finish the re-organization. 

Any remaining concerns?  

	17.
	Director Replacement (Section 3.3(a))
	Why is written notice required?  We have no such requirement at present.
	The original draft required posting notice to a appropriate mailing list, but we proposed to simply require written notice in case there are operational changes that might require an amendment to the bylaws to avoid petty complaints of evidence that the Board doesn’t strictly comply with the Bylaws. The requirement that notice be in writing is intended to help protect the Corporation from any confusion (or reliance on an oral statement that is not otherwise reflected in writing). Let’s discuss what works best for OFA. 
	Does notice by posting to an email reflector constitute written notice?
For written notice (other than to an email reflector) do we need to designate a recipient?
We need to see your final suggested language.

Posting to an email reflector does constitute written notice. We included your current process as an explicit option to avoid confusion.  

	19. 
	At-Large Director Elections (Section 3.4). 
	At-Large Directors are elected by the community we serve, using the Annual Meeting (held in conjunction with the workshop) as the forum for conducting the election.
Historically, we have held a “members meeting” during our annual workshop (March/April) but that is a holdover from the days when the affairs of the corporation were directed by a vote of all members.  That was never a workable situation and has been dispensed with.  However, we still want to elect ‘At Large Directors” during the workshop since that is the only time when we can count on a large attendance by outsiders, who the At-Large Directors are intended to represent.
	Reflected our understanding of the election process in the revised draft, need to confirm that this is accurate.  
	We plan to elect At-Large Directors at the annual OFA Workshop.
This year’s experience tells us that we need to account for years when there is no workshop. 
 
We added an option for the Board to designate a separate event (virtual or in person) for such elections. 

	21.
	At Large Director Membership (Section 3.4)
	We were trying to assign the gratis membership to the At-Large Director directly, and not to his/her employer.
	Revised in draft. 
	Sec 3.4 needs to be cleaned up. 

See revisions for review. 

	22.
	Alternates (Section 3.3b)
	Why is this not 3.3b? (even though we had it in a separate section in the original draft)
	Section 3.3 was meant to describe overall composition of the board (Promoter Directors and At-Large Directors). This section deals with alternate directors and clarifies the process for Promoter Directors and that At Large Directors are not entitled to any alternates. We will move each of those clarifications to the Sections on Promoter Directors and At Large Directors Section 3.3 and Section 3.4 respectively.  
	Need to see your completed re-organized draft.

Any remaining concerns? 

	23.
	Alternates (Section 3.3(b))
	Again, informative text describing the intention is now missing.
	We added back in the informative text as requested in the introduction to this Section. 
	Please re-write such that the section more-or-less follows the flow of the original Sec 3.3.2 from our OFA Draft Bylaws Unified 2019_1021 rev 0.51 doc.  The current revision is difficult to follow.

Done. 

	26.
	Elections (Section 3.4). 
Confirming process and timing for At Large Director elections. 
	Correct.  But strangely, the voting is not limited to Directors, or even Members!  It seems strange, but voters are self-selecting by their participation at the annual Workshop.
	Ah ha, thanks for the clarification! We propose to delete that section and rely on Section 3.3. 
	Need to see your completed re-write of this section.

See Section 3.4 - any remaining concerns?

	29.
	Transactions with Interested Parties (Section 3.9)
	We would like to explore with you both the necessity for this article, and whether we can dispense with it altogether
	These requirements apply by matter of law (CA Corp Code § 7233), While the statute does not require its inclusion in the bylaws per se, it might serve as a helpful description of the applicable legal requirement.  Let’s discuss OFA’s preference as to how to communicate this requirement to participants on the Board. 

19FEB20: Amended to reflect general compliance with related legal requirements – additional detail to be provided to directors for in fact compliance. 
	We don’t understand your response.

We discussed in February that the rules regarding transactions with interested parties apply by matter of law, whether or not they are described in the bylaws. Our notes from that discussion captured an OFA preference to retain a general reference to these legal requirements, which removed the more detailed overview that was previously included.

 If OFA prefers to remove the section entirely, we can, but we note that the statutory legal requirements regarding transactions with interested parties will still apply to OFA governance.   

	30.
	Regular and special meetings (3.7(b)&(c))
	The purpose behind putting Regular Meetings and Special Meetings in distinct sections was to make it easy to give notice of regular meetings via the OFA Calendar.  Instead, you’ve given us “communicated to all Directors”.
The original draft defined the method and timing of notice for meetings.

Missing from your draft is the idea of limiting topics to be addressed by the Board at its meeting (“Action by the Board”.  This is an important concept for us, since it is used to prevent rogue members from introducing motions without sufficient notice to other Board members.

	Let’s discuss. The intent here was to provide flexibility for the Board to change the tools and method of scheduling meetings in the future without having to amend the bylaws. We reinserted the reference to the calendar in the draft, while retaining the Board’s ability to change the method of notice. We have bracketed other sections that refer to mailing list postings explicitly as well for discussion. 

Action by the Board: We had kept the binding references from the original draft (see Section 3.10(b) last sentence: “Before the Board can take action on any proposal at a meeting, such a proposal must have been posted to the appropriate mailing list not less than 72 hours prior to the commencement of the meeting (“the 72 Hour Rule”).” We understand that OFA strongly prefers to keep informational text in its bylaws, and as such, we have inserted the additional explanation in the revised draft.  

However, per the below we are cautious about including this rule in the bylaws (vs. a board policy) to avoid having to formally amend the bylaws if the board finds that the current process could be improved or requires additional flexibility.
	Discussion needed.  

I think you substantially addressed part of our original comment in your 19FEB20 draft by splitting it into Regular Meetings (3.10b) and Special Meetings (3.10c).  That’s good.

In our original draft, we placed more stringent restrictions on calling of special meetings.  Those are largely absent from the current draft.  Among those is a requirement to post an agenda a fixed amount of time prior to a special meeting.  The intent was to prevent a special meeting being called at the last minute to push through a vote, without proper notice.

We note OFA’s continued preference for firm requirements regarding advance notice and have revised accordingly (See Sections 3.7(b)&(c)). We did not include mention of telephone calls/voicemails, as those can be hard to prove if substantiation of delivery of notice is necessary.  

	31.
	72 Hour Rule Recommendation. 
Consider removing 72 hour rule requirement from the bylaws themselves and instead including the following statement to allow for the Board to adopt such internal policies, but be able to amend them without having to change the bylaws themselves: “The Board will establish policies from time to time, consistent with applicable law, regarding the creation of agendas and actions to be taken at Board meetings”
	We can consider this.  The so-called 72 hour rule is necessary to prevent surprises being visited on the Board and to ensure adequate time to consider motions prior to the meeting.  But at the same time, we don’t want to limit our ability to act quickly, when needed.
[bookmark: _GoBack]
	We completely understand the intent and the value of the general principle of this rule.  We are just wary of the potential for over-rigidity in practice and the administrative hassle of amendments to the bylaws in the event the board desires to amend its operational practices or preferences down the line. A board policy can still embody this rule, but allows the board to amend and refine the policy more easily in light of its experiences. 
	Discussion needed.

We are wary of creating a maze of policies.  

But in any case, we need to get the concept right. 

The way the current draft is structured, the 72-hour rule only need apply to regular meetings, assuming that there is a notice requirement for special meetings.

We note OFA’s continued preference for firm requirements for the 72 hour rule and have revised accordingly, exceptions require unanimous vote of disinterested directors (see 3.7(e) and (g)(iv)). 

	32.
	Section 3.7(e)
	Our original section, “Action by the Board” is completely missing.  This is an important element for the OFA, since it is used to prevent Members from introducing disruptive motions during Board meetings, or without sufficient notice
	See #31 above. 
	Discussion needed

See Section 3.7(e).

	33.
	Disinterested Directors (Section 3.7(g))
	What constitutes a disinterested Promoter Director?
	Any Promoter Director that isn’t conflicted from participating due to conflict of interest or being the subject of the vote him or her self (ie. a Director shouldn’t be able to veto his or her own removal). The term “interested” Director is a statutorily defined term (see CA Corp Code § 7211)
	Discussion needed.  

This whole Sec 3.10, and especially 3.10(d) Voting, is clumsy.  In the current draft, the smashing together of the details of the 72 hour rule with a mishmash of other voting thresholds is awkward, to say the least.

We have reorganized the voting section (now 3.7(g)), any remaining concerns?   

	34.
	Removal of Directors and Officers (Section 3.7(g))
	This was intended to apply to Directors, not to Officers.  Nevertheless, it may be a good idea to give the Board an opportunity to dispose of bad performing officer.
	To confirm, is OFA’s preference that removal of officers require a simple majority, a 2/3 vote or unanimous vote of the Board?
	Discussion needed.

As currently structured, you’ve attempted to cover every exception to the basic “majority vote”.  We’re not sure that is the right approach, since it leads to a complex and confusiong section 3.10(f)

Our intent (and general practice for bylaws) is to list all board voting rules in a single section, to avoid having to parse through the full document to identify any applicable exceptions to the default voting rules. We reflected the different voting thresholds that were specified in OFA’s original draft in the voting section (3.7(g)(iv)), which we separated into individual sections to make it more clear. We also went back through the draft to refer to higher voting thresholds in the relevant sections of the bylaws as well.  OFA did not indicate whether it preferred to keep the specific reference to officer removal, so we kept it in for now in brackets but can remove if preferred.  

Any remaining concerns? 

	36.
	Action without a Meeting (Section 3.8)
	This seems to be substantially different from our original draft.  Also, there is no provision for voting by proxy, or for excused absences.  

Our intention was to clearly define the circumstances when an electronic vote may be used., specifically to prevent any Director from willy-nilly proposing an action and calling for a vote, which is what this clause seems to promote.

Your section 3.11 is overly loose.  We were specifically trying to avoid the ‘Wild West’ where members submit motions willy-nilly via email.  Instead, all actions must originate with a motion during a properly noticed Board meeting.  But we also wanted to allow a vote, once motioned and seconded, to be conducted by email to allow representatives to caucus internally before voting

	Let’s discuss the reasons behind the revisions, which reflect applicable legal restrictions. CA law requires unanimity to take a Board action without a meeting and does not allow board directors to vote by proxy. (CA Corp Code 7211 (b) and (c)). 

If OFA wishes to add additional requirements in its bylaws for taking actions by the board without a meeting, we can embody those – but in our experience such limitations can prove to be painful for organizations faced with a straightforward decision in a short time frame. We would again propose that OFA reflect its intent and general principles in a separate board policy. 
	Discussion needed.

Our original Sec 3.7.7 Action via Email  was intended solely to allow the Board to complete action on a proposal that had been presented at a Board meeting via an email vote.

The current Sec 3.11 seems to be permitting the exact thing we are trying to avoid.

Reverted Section 3.8 to original OFA proposal, but with the clarification that such email votes require unanimous consent of disinterested voting directors, as required by CA law.  

We would like to better understand the CA limitation on voting by proxy.

We can certainly discuss, however the law is pretty clear on this point. (CA Corp Code 7211(c) “Each director shall have one vote on each matter presented to the board of directors for action. No director may vote by proxy.”) 

	37.
	Officers (Section 4.1)
	What happens if we don’t have all four?  It’s the very devil to get someone elected to e.g. the role of Treasurer.
	CA law requires that a Corporation have a President/Chair, Secretary & Treasurer (See CA Corp Code 7213). We could remove the office of Vice Chair and provide for a different succession mechanism if preferred. 
	Discussion needed.
We need to figure out what to do if we don’t have candidates for one or more office.  

The President, Secretary and Treasurer are legally required office positions. We can remove the Vice Chair position, but unfortunately legally, the other positions, including that of Treasurer, are required for a CA corporation. It is possible for one person to hold multiple roles, in case that’s helpful. We could also contemplate a default appointment process in the event there are missing nominations. 

	38.
	Timing for Nominations (Section 4.3)
While we noted that the Board intends for this to happen in April of each year, we are weary of being too specific in Bylaws as that creates a risk of petty ultra vires acts that could come be the source of a complaint from a D&O insurer or complaining member as evidence that the Board isn’t meeting its duties
	I need to review the original draft. As I recall, a key tenet we were trying to achieve was to close nominations one month prior to the vote to give time for members to vet the nominees.
	We have clarified that officer nominations must be received at least a month before the intended vote. 


	We prefer to key the close of the nomination period to the end of the Board meeting preceding the Board meeting for which elections are scheduled.    

Done. 

	40.
	Working Groups (Section 5.1)
Have left this purposefully fairly open, so that the board can specify WG procedures such as those set forth in the draft bylaws in separate policies so that amending those procedures is possible without requiring a full amendment of the bylaws.
	The original draft had some text (section 1.5) about the structure of the organization, but that’s now pushed into Section 5.  The details governing the formation, governance, dissolution, and review of working groups are gone.  The important point was that working groups are reviewed annually.  I suppose we could hide all that in a separate policy, but at this rate we’re likely to have a large number of policies, which seems cumbersome.

	Many of our clients have valued being able to amend WG policies without requiring an amendment of the bylaws document itself to reflect learnings, adopt operational improvements or clarify and expand the related terms. Also, targeted policies are often easier to access and reference for WG participants. However, we certainly understand that too many policies can be cumbersome, so if OFA is comfortable with the higher threshold for changes (2/3 vote of the board and formal amendment of the bylaws), we can add those provisions back here. 
	We tried (successfully, I think) to walk a tightrope between what should be in the Bylaws and what should be in policy statements.  What we ended up with was requirements governing the creation/annual review/dissolution of working groups but left the details of each WGs policies and procedures in its individual charter.  We want to keep that separation. 

Reinstated OFA’s original language.  

	41.
	Insurance (Section 8.2)
	Empty comment from PG. 
JR: Point taken. We’ve talked about such insurance and have generally appreciated the value of this. For whatever reason, we haven’t acted on this, possibly my failing as Acting Treasurer. Hope the directional statement is clear.
	We have retained this provision as it is not a complete obligation, but does reflect a strong recommendation.  
	I’m not seeing this comment in the current draft. 

Does “this comment” above refer to JR’s comment from February? We had included it in the issues list for your reference, but added it back in the comments in our tracked changes draft as well.  

We also included a reference to best practices in Section 8.2 itself, in case it was the lack of reference to the recommendation element that was the source of remaining concern here. 




Also to be discussed: from original November email:

Member Vote: The current OFA bylaws make it clear that there are 5 categories of members (Promoters, Adopters, Supporters, Academic and Individual) which are all "statutory members" of the Corporation - see Section 4.1 of the current bylaws. While Promoter and Adopters have certain additional rights, all members are noted as having the right to vote on membership matters. This means that pursuant to California law and OFA's current governance documents, all current OFA members in those classes of membership, have the right to vote on any changes to the bylaws that "materially and adversely affect the rights of members". As the proposed bylaws reflect a single class of statutory members (Promoter Members) - which better reflects the intent and operational reality of OFA's governance structure, the adoption of new bylaws will require a vote by all members as set forth in the current bylaws (which can be done through a meeting but also by sending written ballots to all members asking for approval of the revisions to bylaws - subject to a quorum and majority vote). While this is an unfortunate and inconvenient administrative burden, I hope that the number of current members (of all types) is reasonable enough for the exercise to be somewhat reasonable. 

4/29/2020 – OFA’s comments and questions resulting from our review of the OFA Bylaws DRAFT (TC 19Feb2020).docx
1. Can we re-order some sections in Article 2?  Specifically:
a. 2.6 (2.8) Good Standing 
b. 2.7 (2.5) Right of Promoter Members to Approve Certain Changes
c. 2.8 (2.7) Member Voting
d. 2.9 (2.10) Member Voting Process

